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I commend and applaud the junior 

Senator from Tennessee, LAMAR ALEX-
ANDER, for offering this legislation. It 
is important legislation. He said in his 
statement that Senator GREGG, who 
chairs the committee of jurisdiction on 
this legislation, will move the bill to 
the Senate floor quickly. I hope that 
happens. I do hope my Republican col-
leagues will join with me in adequately 
funding this program so we can estab-
lish in grades K through 12 these acad-
emies where teachers can go to sum-
mer workshops and learn history and 
how better to teach history. It will 
only improve our country and our edu-
cational system in particular.

Under the previous order, the second 
30 minutes shall be under the control of 
the Senator from Alaska, Ms. MUR-
KOWSKI, or her designee. 

The Senator from Alaska. 
f 

EXPRESSING SUPPORT FOR THE 
PLEDGE OF ALLEGIANCE 

Ms. MURKOWSKI. Mr. President, I 
send a resolution to the desk and ask 
unanimous consent that it be held at 
the desk. 

Before the Chair rules, I add that it 
is my hope, and the hope of many 
Members on this side of the aisle, that 
we can get this resolution cleared for 
adoption today. 

The PRESIDING OFFICER. Without 
objection, the resolution will be held at 
the desk. 

Ms. MURKOWSKI. I thank the Chair. 
Mr. President, I am pleased to be 

joined by the Republican whip, Senator 
MCCONNELL, in introducing a resolu-
tion disapproving last week’s Pledge of 
Allegiance ruling by the full Ninth Cir-
cuit Court of Appeals. 

The full court refused to review a 
three-judge panel ruling that bars chil-
dren in public schools from voluntarily 
reciting the Pledge of Allegiance.

Last week’s decision is symptomatic 
of a court that has become dysfunc-
tional and out-of-touch with American 
jurisprudence, common sense, and con-
stitutional values. The full Ninth Cir-
cuit decision on the pledge represents a 
type of extremism carried out by indi-
viduals who want to substitute their 
values in place of constitutional val-
ues. What they want to do is simply 
eradicate any reference to religion in 
public life. That is not what the First 
Amendment mandates. 

In his dissent from the court’s deci-
sion, Judge O’Scannlain, writing for six 
judges, called the panel decision 
‘‘wrong, very wrong—wrong because re-
citing the Pledge of Allegiance is sim-
ply not a ‘religious act’ as the two-
judge majority asserts, wrong as a 
matter of Supreme Court precedent 
properly understood, wrong because it 
set up a direct conflict with the law of 
another circuit, and wrong as a matter 
of common sense.’’

He went on to say: ‘‘If reciting the 
pledge is truly ‘a religious act’ in viola-
tion of the Establishment Clause, then 
so is the recitation of the Constitution 

itself, the Declaration of Independence, 
the Gettysburg Address, the National 
Motto or the singing of the national 
anthem,’’ verse of which says, ‘And this 
is our motto: In God is our trust.’’ I be-
lieve the reasoning of Judge 
O’Scannlain is absolutely correct. 

One should not be surprised that the 
full Ninth Circuit refused to reconsider 
this ill-conceived decision. The recent 
history of the Ninth Circuit suggests a 
judicial activism that is close to the 
fringe of legal reasoning. 

During the 1990s, almost 90 percent of 
cases from the Ninth Circuit reviewed 
by the Supreme Court were reversed. 

In fact, this is the court with the 
highest reversal rate in the country. In 
1997, 27 of the 28 cases brought to the 
Supreme Court were reversed—two-
thirds by a unanimous vote. 

Over the last 3 years, one-third of all 
cases reversed by the Supreme Court 
came from the Ninth Circuit. That’s 
three times the number of reversals for 
the next nearest circuit and 33 times 
higher than the reversal rate for the 
10th Circuit. 

Last November, on a single day, the 
Supreme Court summarily and unani-
mously reversed three Ninth Circuit 
decisions. In one of those three cases, 
the Supreme Court ruled that the cir-
cuit had overreached its authority and 
stated that the Court ‘‘exceed[ed] the 
limits imposed on federal habeas re-
view . . . substitut[ing] its own judg-
ment for that of the state court.’’

One of the reasons the Ninth Circuit 
is reversed so often is because the cir-
cuit has become so large and unwieldy. 
The circuit serves a population of more 
than 54 million people, almost 60 per-
cent more than are served by the next 
largest circuit. By 2010, the Census Bu-
reau estimates that the Ninth Circuit’s 
population will be more than 63 mil-
lion. 

According to the Administrative Of-
fice of the U.S. Courts, the Ninth Cir-
cuit alone accounts for more than 60 
percent of all appeals pending for more 
than a year. And with its huge case-
load, the judges on the court just do 
not have the opportunity to keep up 
with decisions within the circuit, let 
alone decisions from other circuits. 

In a New York Times article last 
year it was pointed out that judges on 
the court said they did not have time 
to read all of the decisions issued by 
the court. According to a 1998 report, 57 
percent of judges in the Ninth Circuit, 
compared with 86 percent of Federal 
appeals court judges elsewhere, said 
they read most or all of their court’s 
decisions. 

Another problem with the Ninth Cir-
cuit is that it never speaks with one 
voice. All other circuits sit as one enti-
ty to hear full-court, or en banc, cases. 
The Ninth Circuit sits in panels of 11. 
The procedure injects randomness into 
decisions. If a case is decided 6 to 5, 
there is no reason to think it rep-
resents the views of the majority of the 
court’s 24 active members. 

Last week, some legal experts sug-
gested that the Ninth Circuit’s unique 

11 member en bank panel system may 
have contributed to the courts’ deci-
sion on the pledge. It has been sug-
gested that even a majority of the 24 
members of the court might have dis-
agreed with the pledge decision but 
feared that a random pick of 11 mem-
bers of the court to hear the case 
might have resulted in the decision 
being affirmed. 

That is not the way the law should be 
interpreted by the circuit courts of this 
country. I believe this decision high-
lights the need for this Congress to fi-
nally enact legislation that will split 
the Ninth Circuit. It has just become 
dysfunctional. 

Later this week I will be introducing 
such legislation, and I hope my col-
leagues on both sides of the aisle will 
join me in that legislation. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Minnesota. 
Mr. COLEMAN. Mr. President, I rise 

to join my colleague, the Senator from 
Alaska, in raising my voice in concern 
and dismay about the recent decision 
of the 24-judge U.S. Court of Appeals 
for the Ninth Circuit declaring the 
phrase ‘‘under God’’ in the Pledge of 
Allegiance to be unconstitutional. You 
have to ask yourself: What is the prob-
lem? Is the problem the pledge or is the 
problem the Ninth Circuit? 

The distinguished Senator from Ten-
nessee today in his maiden speech 
talked about what it is to be an Amer-
ican and made reference to this par-
ticular issue. The Pledge of Allegiance 
does speak to what is great about 
America, our sense of unity and—to 
quote the Senator from Tennessee—our 
sense of faith, our value of freedom. It 
is who we are as Americans that joins 
us. 

If we reflect on the prayer that 
opened the session today, the pastor 
talked about prayer and whether it is 
Allah or whether it is Jesus, whether it 
is Yahweh, we are joined with a com-
mon sense in faith. Walking through 
the doors to the Chamber across from 
where the Presiding Officer sits is the 
phrase: ‘‘In God We Trust.’’ We ac-
knowledge that. We accept that. We 
understand it is not the State saying 
this is State-sponsored religion. It is 
simply our recognition of faith as being 
part of who we are and that it is OK.

If I would take out a dollar bill, if I 
had one in my pocket, we would see 
reference to God. This decision defies 
common sense. It is because we have a 
court that substitutes its judgment, its 
own perhaps personal political perspec-
tive in ruling from the bench, and that 
is not what courts are supposed to be. 

I speak as a former Solicitor General 
of the State of Minnesota. I understand 
the Constitution. I respect the Con-
stitution. I revere the Constitution. 
Clearly, our Founders and Framers, in 
their brilliance, in their foresight, and 
I believe in their being divinely in-
spired, understood that it was in God 
we trust. A decision somehow that says 
it is unconstitutional truly defies com-
mon sense. 
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If I may, I think this decision high-

lights the importance of confirming 
Miguel Estrada to the Second Circuit 
Court of Appeals. I say that because if 
you look at the criticism that Mr. 
Estrada is getting from some of my dis-
tinguished colleagues on the other side, 
they are concerned that he is not ar-
ticulating his personal political per-
spective on a given issue. 

When Mr. Estrada is asked about 
legal precedent, he says: I will follow it 
if it is the established law of the land. 
That is what judges are supposed to do. 
They are not supposed to take their 
own personal political belief, a belief 
that may defy common sense, and 
bring it to the fore, in this case the 
Ninth Circuit Court of Appeals ruling 
that the phrase ‘‘under God’’ is uncon-
stitutional. 

When Mr. Estrada was asked about 
the divisive issue of abortion—clearly 
divisive, and I am one who would love 
to find common ground. I believe in 
America today there is common ground 
over banning the horror of partial-
birth abortion. Most people find com-
mon ground. 

On this divisive issue, when Mr. 
Estrada was probed and pushed to say 
what his personal beliefs are, he 
stepped back and said: It is the estab-
lished law of the land. It is a constitu-
tional right to privacy. It is not within 
the province or responsibility of a 
judge to bring their personal political 
perspective or belief to the table. To do 
that would constitute judicial activ-
ism. That is not what I believe the 
Constitution intended judges to be. 
They are supposed to interpret the 
Constitution. 

I truly believe this decision of the 
Ninth Circuit Court of Appeals, which I 
am hopeful, if not confident, will be 
overturned—I am supportive of the ef-
forts of the Senator from Alaska and 
this body speaking out and saying this 
is the wrong decision; this does not re-
flect common sense; this does not re-
flect American values. 

This is the wrong lesson to be send-
ing our children about what it means 
to be an American and the greatness of 
America. Clearly, we cannot have 
courts substituting their judgment. We 
cannot have decisions that are so de-
void of common sense that they cut 
away at the core of the fabric and the 
heart of what it means to be an Amer-
ican. 

I join in speaking out. I join in sup-
port of the resolution that says this is 
wrong, and the Senate recognizes it is 
wrong. 

I thank the Chair. I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Tennessee. 
Mr. ALEXANDER. Mr. President, I 

rise to congratulate the Senator from 
Alaska and to associate myself with 
the remarks of the Senator from Min-
nesota. I mentioned a few moments ago 
that if our future Federal judges had a 
few more courses in American history 
and civics, we might not have these de-
cisions. 

I see the Senator from Alabama is in 
the Chamber. I think of the pivot point 
of the Revolutionary War when all the 
Europeans on the western side of the 
mountain in Tennessee were enraged. 
They were tired of paying taxes to sup-
port the bishop of a church to which 
they did not belong. So they helped 
fight the Revolution; that is separation 
of church and state. They did not want 
to pay taxes to support another church. 

Before they went over the mountain 
to the Battle of King’s Mountain in 
Watauga, they went down on their 
knees to pray. The great pioneer 
preacher, Samuel Doke, prayed about 
the sword of the Lord and Gideon. They 
knew how to separate church and state 
and still be a religious country. If they 
knew it, why don’t Federal judges 
know it? Why don’t they know that 
George Washington went down on his 
knees at Valley Forge, and that Abra-
ham Lincoln turned the war over to 
the Lord, and General Pershing advised 
troops to pray? Did they not see Presi-
dent Bush take America to church 
after 9/11 and then walk across the 
street to a mosque? 

We know how to be a religious coun-
try and separate church and state, and 
our Federal judges ought to know how 
to do that. I suggest one more lesson 
for teaching American history and 
civics in our public schools, as the Sen-
ator from Alaska suggests, is that we 
have more Federal judges grow up un-
derstanding we are a country that can 
be as religious as any country in the 
world and still separate church and 
state. 

Those principles can work together. 
Mr. SESSIONS. Mr. President, will 

the Senator yield for a question? 
Mr. ALEXANDER. Yes, of course. 
The PRESIDING OFFICER. The Sen-

ator from Alabama. 
Mr. SESSIONS. Does the Senator, 

based on his broad experience in af-
fairs, conclude that this country has 
the unique history of being a genuinely 
religious country, but a country that 
knows how to handle different religions 
and faiths? As a matter of history, is it 
not almost unique in the history of the 
world how we have been able to affirm 
religious faith and, at the same time, 
avoid sectarian violence? 

Mr. ALEXANDER. The Senator from 
Alabama is exactly right. One of the 
most remarkable aspects about Amer-
ica is we have a country that is filled 
with people from everywhere. If one 
goes to a naturalization ceremony in 
any Federal court in America and 
looks at the men and women coming 
into our country from everywhere, one 
will see the variety and diversity of our 
country. We know how to do that. 

Our country is distinguished because 
despite our diversity, we do not have 
religious wars in our country. We re-
spect everybody’s right. The greatest 
aspect of our country is not all that di-
versity; it is the fact we figured out 
how to turn all that diversity into one 
country. 

Federal judges need to know we have 
two principles running through this 

country: We have the Pilgrims who ar-
rived here and saw the shining city on 
the hill, and we have the great diver-
sity where we are more religious vir-
tually than any country, but we sepa-
rate church and state. When the chap-
lain starts every day here with a pray-
er, he is not establishing a church in 
the United States of America; he is rec-
ognizing the religious nature of our 
country, and judges should know that.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The Senator from Alabama. 

Mr. SESSIONS. I thank the Chair. 
Madam President, first, I appreciate 
the remarks of the Senator from Alas-
ka. It was a very effective and thought-
ful speech about a very important sub-
ject, and that is the Ninth Circuit 
Court of Appeals and how this Pledge 
of Allegiance matter highlights the 
problems we have had there for a long 
time. I express my appreciation for a 
wonderful analysis that the Senator 
from Alaska made. The Senator laid it 
out very well. 

I chair the Subcommittee on Courts 
of the Senate Judiciary Committee. I 
have looked at this issue since I have 
been in the Senate. I was present in At-
lanta the day the Eleventh Circuit 
Court of Appeals was created. The old 
Fifth Circuit Court of Appeals was di-
vided. It went from Miami to Texas, 
from El Paso to Miami. It was too big 
and it could not work well. The judges 
themselves believed that a division was 
necessary. The Congress approved. Not 
one single judge today who is on the 
new Eleventh Circuit and was on the 
old Fifth Circuit, would ever want to 
try to put that monstrosity back to-
gether. And it was not nearly as big as 
the Ninth Circuit. 

We had hearings several years ago 
during which we called chief judges of 
several circuits as witnesses. Those 
judges told us they did not want to see 
the size of their court get any bigger 
than 10 or 12 judges. When it got any 
bigger than that, collegiality broke 
down, the ability to maintain consist-
ency of opinions broke down, and the 
ability to promote harmony and con-
sistency in law broke down. 

The Senator from Alaska is exactly 
correct, the Ninth Circuit is a par-
ticular problem. It is out of the main-
stream of American law, and that is 
one reason I urged and pleaded with 
this Senate not to put more left-wing 
activist judges on the Ninth Circuit. I 
dealt with the question of Judge Mar-
sha Berzon and Judge Paez. We did not 
filibuster those nominees. We debated 
those nominees. I voted against those 
nominees. Both of them were con-
firmed. Both of those judges, by all ap-
parent indication, voted for this opin-
ion that struck down the Pledge of Al-
legiance in this country. Both of those 
judges, Berzon and Paez, in separate 
opinions have voted to strike down 
California’s three-strikes-and-you’re-
out law, the law that broke the back of 
a surging crime rate in California, and 
we have seen the crime rate go down. 
Why? Because they targeted repeat 
dangerous offenders. In a Rand Cor- 
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poration study of prisoners in Cali-
fornia, the prisoners admitted they 
were involved in as many as 200 crimes 
per year. So when you target repeat of-
fenders under the three-strikes-you’re-
out law, it brings the crime rate down. 
The Ninth Circuit has real problems. 
They have no business striking down 
California’s law. California has a right 
to set the penalty standards in their 
State. 

The problems in the Ninth Circuit 
are broadly known. Several years ago, 
the New York Times, in a piece on the 
problem, noted that a majority of the 
United States Supreme Court considers 
the Ninth Circuit to be a rogue circuit, 
a circuit out of control. One year they 
reversed the Ninth Circuit 27 out of 28 
times. Another year it was 13 out of 17 
times. They have the highest reversal 
rate of any circuit in America. But to 
have so many cases, there is no way 
the Supreme Court of the United 
States can control that circuit, unless 
it is under control to begin with. We 
need judges there who follow the law. 

This is precisely why, as Senator 
COLEMAN indicated, we need judges like 
Miguel Estrada who show restraint. 
That is what this debate is about. That 
is what the President is committed to 
do. He said we are not going to turn 
criminals loose without a basis. We are 
not going to be taking down the Pledge 
of Allegiance. We are not going to be 
taking down Christmas decorations be-
cause of these nutty decisions coming 
out time and time again. Many of these 
decisions are under the guise of inter-
preting the Constitution in ways it has 
never been interpreted before. 

That is what this debate is about. 
That is why it is important. We need 
judges who will simply follow the law. 
Who can be afraid of that? How is our 
liberty endangered when we have 
judges who follow the law dutifully? 
What you have when you have a judge 
like Judge Reinhardt on the Ninth Cir-
cuit, who says that evolving, long-term 
trends of social conscience enable 
judges to redefine the meaning of the 
Constitution to make what they think 
is correct occur, is very dangerous pol-
icy. In fact, that idea undermines de-
mocracy. 

I could go on and talk about this cir-
cuit. I have made probably as many as 
nine speeches on the floor delineating 
the problems they have. I strongly be-
lieve that reform is needed. I thank the 
Senator from Alaska for raising that 
again. Her State is part of the Ninth 
Circuit. I know she cares deeply about 
it. We have had a number of proposals 
to fix it. The way the opponents of re-
form operate, and the way I have seen 
them do it, is whatever the proposal is, 
is not good enough. So they don’t deny 
we need reform, but any time some-
body proposes reform, they come along 
and say it isn’t correct, and they turn 
it into a confused mess. 

But it is time for us now to confront 
this issue, it is time for us to confront 
the problem of judicial activism in its 
entirety. Unfortunately, the Pacific 
coast has drifted further than any from 
being a disciplined interpreter of the 

law. So I will just say, Madam Presi-
dent, thank you for your leadership, 
thank you for your important first 
speech. I believe it will help us go for-
ward. It is going to encourage me to 
push the issue in my committee. So I 
thank the Senator from Alaska. I look 
forward to working with you and oth-
ers who sincerely want to improve the 
rule of law in America, who want to 
improve consistency in the rule of law 
to avoid decisions that embarrass this 
country, and embarrass the rule of law. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Texas is recognized. 
Mr. CORNYN. Madam President, I 

congratulate the Senator from Alaska 
who has kindly taken the chair so I 
may speak briefly in support of the res-
olution that she and Senator MCCON-
NELL have offered this morning. 

The reason I do so is that I think we 
see a remarkable confluence of themes 
this morning. First, as we know, we are 
in the fourth week of debate on the 
nomination of Miguel Estrada to the 
DC Circuit Court of Appeals, and the 
debate has often been about what is the 
proper role for a judge to play under 
our Government of separated powers, 
where the legislative branch, executive 
branch, and judicial branch play dis-
tinctive roles, not the same role. 

Then we heard from the distin-
guished Senator from Tennessee this 
morning offering a bill sponsored on a 
bipartisan basis, trying to put history 
and civics back in our classrooms so 
that American children can grow up 
knowing what it means to be an Amer-
ican. And then we have this sad, but 
not totally unexpected, incident of the 
Ninth Circuit’s refusal to reconsider 
the three-judge panel decision striking 
the words ‘‘under God’’ from the Pledge 
of Allegiance. I think these three 
themes are connected. I want to speak 
briefly on that. 

Madam President, I rise this morn-
ing, after an entire month of Senate 
debate on the nomination of Miguel 
Estrada to serve on the Federal court 
of appeals, in continued dismay over 
what I see as a politicization of our ju-
dicial confirmation process. In my 
view, it is profoundly dangerous to 
have a judicial confirmation process 
that, in effect, tells nominees their 
personal political beliefs will deter-
mine whether or not they get to serve 
as a judge. Such a judicial confirma-
tion process sends exactly the wrong 
signal and a dangerous message to 
judges that it is perhaps OK to decide 
cases based on their personal beliefs, or 
a political and social agenda and not 
based on settled law. 

Indeed, Miguel Estrada, during the 
course of these debates, has been criti-
cized. When asked what his judicial 
philosophy is, he said: I will apply the 
law as written by the Congress and as 
decided by precedents of the U.S. Su-
preme Court. One Senator said: Well, 
that is not a philosophy. I want to 
know how Mr. Estrada personally feels 
about the equal protection clause, 
about the fourth amendment, the first 
amendment, and such questions. But, 

indeed, I think the Senator has it ex-
actly wrong, and Mr. Estrada has it ex-
actly right. It is the judicial philos-
ophy we ought to embrace and look for. 

Indeed, I believe the President has 
chosen a nominee who says I won’t im-
pose my own views or my own political 
agenda, or what I think the law should 
be; I will submit to the law of the land, 
which is what Congress has said the 
law is, through the laws that are 
passed and signed by the President, and 
the decisions made by a higher court 
and the precedents so established. 

Madam President, the Ninth Circuit’s 
decision last Friday to strike down, for 
a second time, the voluntary recitation 
of the Pledge of Allegiance as unconsti-
tutional demonstrates exactly what 
will happen when we politicize the ju-
diciary. It demonstrates what happens 
when we tell judges you can ignore the 
law, because what is really important 
is how you personally feel about these 
issues. The Ninth Circuit’s decision on 
the Pledge of Allegiance is without any 
basis in law or in fact. It is a blatantly 
political decision. 

As one of the judges noticed in his 
dissent, ‘‘it doesn’t take an Article III 
judge to recognize that the voluntary 
recitation of the Pledge of Allegiance 
in public school does not violate the 
First Amendment.’’ Surely, he is right. 
Heaven help us if he is not. 

The First Amendment of the Con-
stitution states that ‘‘Congress shall 
make no law respecting an establish-
ment of religion, or prohibiting the 
free exercise thereof.’’ These words rep-
resent a solemn commitment by our 
Founders, indeed by all of us, that our 
Government cannot interfere with the 
ability of an individual to practice his 
or her faith or express it in a public 
forum—no more, and no less. Govern-
ment shall neither establish an official 
State religion, nor shall Government 
interfere with the ability of private 
citizens to exercise their chosen reli-
gion. 

Notice what the first amendment 
does not say. It does not say the Gov-
ernment must be hostile to religion. 
But, indeed, is that not what has hap-
pened? I think about our children and 
what they are exposed to on a daily 
basis: Sex, violence, degradation of 
women, other dangerous influences. 
And we expect them to sort that out in 
their own way, hopefully under the 
guidance and tutelage of parents, 
teachers, and others. 

The one thing people cannot talk 
about, they cannot talk about the Cre-
ator, they cannot talk about their reli-
gious faith. That is prohibited. And 
that is absurd. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. CORNYN. Madam President, I 
ask unanimous consent that morning 
business be extended by 5 minutes on 
this side of the aisle and likewise ex-
tended on the other side of the aisle. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
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Mr. CORNYN. As Justice William O. 

Douglas explained in his decision in 
Zorach v. Clauson, ‘‘[t]he First Amend-
ment . . . does not say that in every 
and all respects there shall be a separa-
tion of Church and State. . . . Other-
wise . . . [p]olicemen who help parish-
ioners into their places of worship 
would violate the Constitution. Pray-
ers in our legislative halls,’’ such as we 
observed in this Chamber this morning 
and do every time the Senate meets, 
‘‘the appeals to the Almighty in the 
messages of the Chief Executive; the 
proclamations making Thanksgiving 
Day a holiday; ‘so help me God’ in our 
courtroom oaths—these and all other 
references to the Almighty that run 
through our laws, our public rituals, 
our ceremonies would be flouting the 
First Amendment.’’ 

The Founders of the Constitution did 
not ratify a Constitution or a Bill of 
Rights so hostile to religion. To the 
contrary, the very first day that the 
first Congress approved the Establish-
ment Clause, it also passed the North-
west Ordinance which declared that 
‘‘religion, morality, and knowledge, 
being necessary to good government 
and the happiness of mankind, schools 
and the means of education shall for-
ever be encouraged.’’ 

Our Founders thus believed this new 
Nation could endorse and promote reli-
gion and encourage its citizens volun-
tarily to practice the faith of their own 
choosing. They are not mutually exclu-
sive. 

The Ninth Circuit’s decision to strike 
down the Pledge of Allegiance finds no 
basis in the text of the Constitution or 
the original understanding of our 
Founding Fathers. Indeed, it defies 
common sense. 

I urge this body to support the reso-
lution offered this morning by the Sen-
ator from Alaska and the Senator from 
Kentucky because the Ninth Circuit’s 
decision, like far too many decisions 
coming from our Federal courts, re-
places the Constitution with an alto-
gether new and made-up rule preferred 
by judges who may personally prefer a 
government that is actively hostile to 
all expressions of faith in a public 
forum. 

I yield the floor.
The PRESIDING OFFICER (Mr. 

CORNYN). Under the previous order, the 
final 60 minutes shall be under the con-
trol of the Democratic leader or his 
designee. 

The Senator from Oregon. 
f 

STANDING UP FOR THE 
CONSUMER 

Mr. WYDEN. Mr. President, gasoline 
prices are soaring through the strato-
sphere, and the Federal Trade Commis-
sion, which is supposed to be standing 
up for the consumer, ought to stop 
playing footsie with the oil companies 
and take steps to protect the American 
people. I have been trying to get the 
Federal Trade Commission to do its job 
now for several years. In fact, I have 

supplied them with detailed reports 
outlining anticompetitive practices in 
the oil industry in hopes that I could 
get their attention. Unfortunately, 
they are still sitting on the sidelines. 

This morning I will outline what 
some of those anticompetitive prac-
tices are that the oil companies are 
now using to victimize the American 
consumer. 

The oil companies are redlining. 
What they have sought to do is keep 
independent wholesalers known as 
‘‘jobbers’’ from competing in markets 
by refusing to let independent dealers 
buy better priced gasoline from the 
local jobbers. This is a technique to 
wall off whole communities from com-
petition. Redlining is going on today. 

The oil companies are also zone pric-
ing. They charge different prices for 
the same gas at their own branded 
stores in adjacent neighborhoods, pric-
ing it as high as the market will bear. 
They have also charged independent 
dealers higher wholesale prices than 
they charge the company stores. The 
end result, the independents cannot 
compete. 

So what we have in communities 
across the country is two stations that 
are located next to each other, and be-
cause of a Supreme Court decision, oil 
companies are required to treat those 
companies similarly situated in the 
same way. But what the oil companies 
do very cleverly is divide that commu-
nity into different zones. Then they 
can stick it to one of the stations. That 
station goes out of business. There is a 
local monopoly and the consumer gets 
hosed once again. 

A third area I have outlined for the 
Federal Trade Commission is that the 
oil companies keep the market to 
themselves. In the past, they have kept 
down refineries that could have in-
creased supply and introduced new 
competition. We have given this infor-
mation to the Federal Trade Commis-
sion and, again, they sit on their 
hands. 

Finally, of particular importance to 
west coast consumers, where up and 
down the west coast of the United 
States prices have soared, people are 
paying $2 a gallon and close to it in 
many communities. What we have seen 
in the past is the oil companies have 
exported gasoline to Asia at a discount 
and then more than made up for it by 
sticking consumers with higher prices 
in the tight west coast market. 

The oil companies today would say 
they are no longer doing this, but the 
fact of the matter is that oil company 
representatives told my Oregon col-
league, Senator SMITH, who has worked 
with me so cooperatively on many of 
these issues, in an open hearing in the 
Commerce Committee that they would 
export to Asia once again whenever it 
was in their commercial interest. So 
hypothetically, if they were allowed to 
drill for oil in the national wildlife ref-
uge in Alaska, apart from the environ-
mental considerations, based on the 
testimony in the Senate Commerce 

Committee, the oil companies would be 
taking that oil from the wildlife ref-
uge, selling it to Asia at a discount and 
sticking it to people in Oregon, Wash-
ington, and California. 

It seems to me the Federal Trade 
Commission ought to be taking steps 
to stand up for the consumer. If they 
do not think they have the authority 
to stand up for the consumer at this 
point, they ought to come to the Sen-
ate and tell us what authority they ac-
tually need in order to protect the con-
sumer and the gas-buying public. The 
unfortunate response from the Federal 
Trade Commission has been to simply 
sit this issue out. 

For example, on July 17, 2002, in a 
hearing before the Senate Commerce 
Committee, I outlined once again for 
the Federal Trade Commission these 
anticompetitive practices. I went 
through with them the impact of red-
lining, of zone pricing, of the pressure 
that has been put on independent gaso-
line stations. I asked them to furnish 
for the record any set of concrete steps 
they have actually taken to protect 
the consumer. 

We cannot find anything. We cannot 
find any specific action the Federal 
Trade Commission took, either before 
July 17, 2002, when I asked them that 
question, or since then. I am very trou-
bled because I think the problems we 
are seeing today, and they are long-
term problems, cry out for someone in 
the Federal Government to stand up 
for the consumer. It is the job of the 
Federal Trade Commission to deal with 
anticompetitive practices. These are 
long-term, anticompetitive practices 
that are siphoning the competition out 
of the gasoline markets in the United 
States.

I hope the Federal Trade Commission 
will either do its job under existing 
law—I think they have the authority 
to deal with these anticompetitive 
practices—or if they do not believe 
they do have the authority they need 
to protect the consumer, they should 
come to the Senate and outline what 
powers they need in order to stand up 
for the American people. 

Essentially, both of the reports that I 
did and have submitted to the Federal 
Trade Commission found the very same 
thing. They found that the oil compa-
nies were engaging in anticompetitive 
practices. I hope now, given the enor-
mous impact these huge gasoline price 
spikes are having on consumers, the 
ramifications for business—we had 
scores of businesses and business asso-
ciations contact us in the past—that 
we can get the Federal Trade Commis-
sion off the side lines. They have a job 
to do. They are not doing it with re-
spect to protecting the American peo-
ple from anticompetitive practices in 
the gasoline businesses. 

I intend to keep coming to the floor 
and the Senate Commerce Committee 
until the Federal Trade Commission is 
prepared to do its job. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

ENZI). The Senator from Michigan. 
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